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STATE OF MAINE
COMMISSION ON GOVERNMENTAL ETHICS
AND ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
04333-0135

To:  Commission Members

From: Jonathan Wayne, Executive Director

Date: January 20, 2009

Re:  Remand of June 12, 2006 Finding of Violation against Michael Mowles

In the 2004 general election, U.S. Senators Olympia Snowe and Susan Collins endorsed
Michael Mowles as the Republican nominee for the State House of Representatives,
District 121, in Cape Elizabeth. e did not win that general election.

In 2006, Mr. Mowles competed with Jennifer Duddy in the primary election for the
Republican nomination for House District 121. In the weekend before the primary
election, Republican voters in the district received the attached mailer which included
2004 quotations from the U.S. Senators. Senator Snowe's quotation expressly urged the
election of Mr. Mowles (“I urge you to elect Mike Mowles to the Maine House of
Representatives ....”") Mr. Mowles did not seek the Senators’ permission to use their
2004 endorsements in the 2006 primary election.

On Monday, June 12, 2006 (the day before the primary election), Ms. Duddy, an
attorney, filed a complaint with the Commission concerning the mailer. The Commission
was required by statute to meet within 24 hours to hear the complaint, and met the same
day on which the complaint was received (June 12). Ms. Duddy participated in the
meeting by telephone, but Mr. Mowles declined to participate in the meeting other than
by letter.

At the June 12 meeting, the Commission found Mr. Mowles in violation of 21-A
M.R.S.A. § 1014-A for not obtaining the Senators’ authorization to use their quotations
in the 2006 primary election. The Commission took the lightest possible action against
Mr. Mowles, other than to ignore 21-A M.R.S.A. § 1014-A. The Commission did not
assess a civil penalty or issue a press release as had been requested by Ms. Duddy. Had
the Commission not found Mowles in violation, it is possible that Ms. Duddy could have
challenged that decision in a court proceeding.

After the primary election, the Commission assessed a $1 penalty at the request of Mr.
Mowles’ attorney, David Lourie. With the assistance of Mr. Lourie, Mr. Mowles brought
a court action challenging the Commission’s determination and arguing that the statute
was unconstitutional.

Initially, the endorsement statute (21-A M.R.S.A. § 1014-A) was upheld as constitutional
by the Maine Superior Court in a March 29, 2007 decision made by Justice Robert E.
Crowley. The court found that the statute served a compelling state interest and was
narrowly tailored to meet that interest.

OFFICE LOCATED AT: 242 STATE STREET, AUGUSTA, MAINE

: WEBSITE: WwWW.MAINE.GOV/ETHICS
PHONE: (207) 287-4179 FAX: (207) 287-6775



On October 21, 2008, the Maine Supreme Judicial Court reversed the Superior Court, and
struck the statute as unconstitutional. As a result, on December 4, 2008, the Maine
Superior Court issued the attached Order of Remand directing the Commission to strike
its 2006 finding of violation against Mr. Mowles. 1 am scheduling that order for your
consideration at the January 29, 2009 meeting.

Thank you for your consideration of this matter.



STATE OF MAINE SUPERIOR COURT

CUMBERLAND, SS. R CIVIL ACTION
o DOCKET NO. AP-06-35

MICLIAFL D. MOWLES, JR.
| PLAINTIEF

VS. | | . ORDER OF REMAND

COMMISSION ON GOVERNMENTAL
ETHICS AND ELECTION PRACTICES

DEFENDANT

PURSUANT to the Law Court decision of October 21, 2008, the clerk is directed
to make the following docket entry: '

Case remanded to the Commission on Governmental Ethics and Practices to

strike its finding of a violation.

Dated: Qecwrdoen ¢, 205
Reébert E. Crowley

Tustice, Superior Court
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I 5TATE OF MAINE
COMMISSTION ON GOVERNMENTAL ETHICS
AN ELECTION PRACTICES
135 STATE HOUSE STATION
AUGUSTA, MAINE
033330135

June 12, 2006

Michael D. Mowles T
423 Ocean House Road
Cape Elizabeth, ME 04107

Re: Duddy Complaint
Dear Mr. Mowles:

At a meeting held today by telephone, the members of the Corumission on
Govemmental Ethics and Election Practices considered a complaint against your
campaign filed by Jennifer Duddy conceming a flyer you sent in the Republican primacy
election for House of Representatives, District #121. That flyer contains language by
U.8. Senators Olympia Snowe and Susan Collins, which was an endorsement of you in
the 2004 general election. Ms. Duddy stated that she believed this language has misled
voters into believing the Senators had endorsed you in tomorrow’s Republican primary
election. You declined to participate in the meeting, and instead provided the attached
letter. ‘

The Commission mermbers considered the text of the flyer and the attached ¢-man]
confirming conversations between Commission staff and staff of the U.S. Senators in
which they denied any endorsement of you in the 2006 Republican primary election.

Because of the exigent circumstances present, the Cormmission members voted
unanimously (3-0) that your use of that language in the flyer constituted an
“endorsement™ in the 2006 primary election and that your use of the endorsement in the
flyer violated the Election Law because the U.S. Senators did not asthorize your use of
the endorsement for this election, (Seée 21-A MR.S.A. §1014-A(1) and (2))

At its next mecting on June 22 at 9:00 a.m., the Commission members will
consider whether to assess any forfeiture for the legal viclation. The Election Law
authorizes a eivil forfeiture for this violation of up to $200. If you wish to request a
reconsideration of the finding of violation with the assistance of counsel, the Commission

will consider your request at the meeting.
Sincerely,
/
/M?%fw/éw
Jonathan Wayne /2_

Bxecntive Director
co: Jepmifer Duddy
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Title 21-A, §1014-A, Endorsements of political candidates

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we do require that you include the following disciaimer in your
publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication is curvent to the end of the Second Special
Session of the 122nd Legislature, which adiourned July 30, 2005, but is subject to change without notice. It is a vérsion that has not been officially certified by the
Secretary of State. Refer fo the Meaine Revised Statutes Annotated and supplements for certified text,

“The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our goal is not to restrict publishing
activity, but to keep track of who is publishing what, o identify any needless duplication and to preserve the State's copyright rights.

PLEASE NOTE: The Revisor's Office CAN NOT perform research for or provide legal advice or
interpretation of Maine law. If you need legal assistance, please contact a qualified attorney.

§1014-A. Endorsements of political candidates

1. Definition. For purposes of this section, "endorsement" means an expression of support for the election of a clearly identified
candidate by methods including but not limited to the following: broadeasting stations, newspapers, magazines, outdoor advertising
facilities, direct mails or other similar types of general public political advertising or through computer netwerks, flyers, handbills,
bumper stickers and other noniperiodical publications. [1995, c. 43, 81 {(new).]

2. Authorization, A candidate may not use an endorsemient unless the endorser has expressly authorized its use. The communication
must clearly and conspicuously state that the endorsement has been authorized. If applicable, the communication must also satisfy the
requirements of section 1014: [1$95, c. 43, §1 (new).]

3. Civil forfeiture. A candidate who uses an endorsement Without the authorization of the endorser violates this section and is
subject to a civil forfeiture of no more than $200. {1935, <. 43, 81 (new).]

4. Enforcement. The full amount of the forfeiture is due within 30 days of the commission's determination that an endorsement has
been used without the endorser's authorization. The commission is authorized to use all necessary powers to collect the forfeiture. If the
full amount of the forfeiture is not collected within the 30 days after the commission has determined that a violation of this section has
accurred, the commission shall report to the Attormey General the name of ihe person who has failed to pay. The Attomey General shall
enforce the violation in a civil action to collect the full outstanding amount of the forfeiture. This action must be brought in the Superior

Court for the County of Kennebec or the District Court, 7th District, Division of Southern Kennebec. {1995, <. 43, §1
(new) .}

PL, 1995, Ch. 43, §1 (NEW).

Text current through the 122nd Legisiature, Second Special Session (July 30, 2005), document created 2005-10-01, page 1.
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Please Join Your Neighbors
- In Supporting |

Owen Haey © PaulMcGrath - Christine Zachman

Paid for and Authorized by the Candidate, 423 Ocean House Road, Cape Elizabeth, Fim Hewes, Treasuer-
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The Muihn Family - o - PORTL%ND ME

Cape Ehzabeth ME 04167




